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I N THE COURT OF APPEALS

SHERRY RENEE VAUGHN,             ) HAMBLEN CHANCERY
                                ) C. A.  NO.  03A01- 9601- CH- 00026
                                )
           Appe l l e e              )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  DENNI S H.  I NMAN
                                ) CHANCELLOR
                                )
                                )
                                )
                                )
                                )
ANN MARI E VAUGHN,                ) APPEAL DI SMI SSED -  REMANDED 
                                )           
          Appe l l a nt              )

J ANI CE H.  SNI DER,  Mor r i s t own,  f or  a ppe l l a nt .

CLI NTON R.  ANDERSON,  Mor r i s t own,  f or  a ppe l l e e .

O P I  N I  O N

Mc Mur r a y,  J .

Thi s  i s  a  c hi l d  c us t ody c a s e .   The  na t ur a l  mot he r  a nd t he

s t e p- mot he r  of  t he  c hi l d  i n  que s t i on a r e  t he  c ont e ndi ng pa r t i e s .
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The  c hi l d ' s  f a t he r  i s  de c e a s e d .   Af t e r  a  be nc h t r i a l ,  t h e  c our t

de c r e e d t e mpor a r y c us t ody t o  t he  s t e p- mot he r  a nd or de r e d e a c h pa r t y

t o s ubmi t  t o  c ouns e l i ng  t hr ough Che r oke e  He a l t h  Sys t e ms .   He

f ur t he r  di r e c t e d t ha t  t he  c hi l d  r e c e i ve  c ouns e l i ng.

The  a ppe l l a nt ,  t he  na t ur a l  mot he r ,  a r gue s  be f or e  t hi s  c our t

t ha t  t he  c our t  wa s  i n  e r r or  i n  pl a c i ng t he  c hi l d  i n  t he  c us t ody of

t he  s t e p- mot he r  us i ng t he  " b e s t  i nt e r e s t  of  t he  c hi l d"  t e s t  a nd

wi t hout  ma ki ng a  de t e r mi na t i on t ha t  t he  na t ur a l  mot he r  wa s  a n unf i t

pa r e nt .   The r e  ma y be  s ome  me r i t  i n  t he  a ppe l l a nt ' s  a r gume nt .   Se e

Bond v.  Mc Ke nz i e ,  896 S. W. 2d 546 ( Te nn.  1995)  a nd t he  c a s e s  t he r e i n

c i t e d.   We  a r e  una bl e  t o  a ddr e s s  t he  i s s ue ,  howe ve r ,  be c a us e  t he

j udgme nt  f r om whi c h t hi s  a ppe a l  i s  t a ke n i s  not  a  f i na l  j udgme nt

gi vi ng r i s e  t o  a n a ppe a l  a s  of  r i ght .   Se e  Rul e  3,  T. R. A. P.   I t  i s

c l e a r  f r om t he  t r i a l  c our t ' s  me mor a ndum opi ni on a nd or de r  e nt e r e d

t he r e on t ha t  he  c ons i de r e d t he  or de r  t o  be  i nt e r l oc ut or y wi t h a

r e c ons i de r a t i on of  t he  que s t i on t o  t a ke  pl a c e  a f t e r  a l l  pa r t i e s  ha d

unde r gone  c ouns e l i ng.   The  c our t  not e d i n  t he  me mor a ndum opi ni on

t ha t  " [ t he ]  c our t  s houl d a dvi s e  t ha t  a t  l e a s t  one  goa l  of  t hi s

c ouns e l i ng,  a pa r t  f r om t he  a t t e nt i on de f i c i t  di s or de r ,  i s  t o

de t e r mi ne  i f  i t  wi l l  be  f e a s i bl e  wi t hi n t he  f or e s e e a bl e  f ut ur e  t o

e nt r us t  c us t ody of  t hi s  c hi l d  t o  t he  bi ol ogi c a l  mot he r . "

Whi l e  we  a r e  a t  l i be r t y  t o  c ons i de r  t he  c a s e  a s  a n i nt e r l oc u-

t or y a ppe a l ,  we  de c l i ne  t o  do s o.  Cus t ody a r r a nge me nt s  a r e  a mong
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t he  mos t  pr of oundl y i mpor t a nt  de c i s i ons  t ha t  c our t s  ma ke .   The y a r e

f a c t ua l l y  dr i ve n a nd r e qui r e  a  c a r e f ul  ba l a nc i ng of  ma ny f a c t or s .

Roge r o v.  Pi t t ,  759 S. W. 2d 109,  112 ( Te nn.  1988) ;  Hol l owa y v.

Br a dl e y,  190 Te nn.  565,  571,  230 S. W. 2d 1003,  1006 ( 1950) .  The y a r e

be s t  ma de  f ol l owi ng a  he a r i ng dur i ng whi c h t he  t r i a l  c our t  ha s  t he

oppor t uni t y  t o  vi e w t he  pa r t i e s  a nd t o  de t e r mi ne  t he i r  c ompa r a t i ve

f i t ne s s  f i r s t  ha nd.

For  r e a s ons  s t a t e d,  we  di s mi s s  t hi s  a ppe a l .   Cos t s  a r e  t a xe d

t o t he  a ppe l l a nt  a nd t hi s  c a s e  i s  r e ma nde d t o  t he  t r i a l  c our t  f or

t he  c ol l e c t i on t he r e of .

______________________________
                                   Don T.  Mc Mur r a y,  J .

CONCUR:

___________________________________
Hous t on M.  Godda r d,  Pr e s i di ng J udge

___________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .



I N THE COURT OF APPEALS

SHERRY RENEE VAUGHN,             ) HAMBLEN CHANCERY
                                ) C. A.  NO.  03A01- 9601- CH- 00026
                                )
           Appe l l e e              )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  DENNI S H.  I NMAN
                                ) CHANCELLOR
                                )
                                )
                                )
                                )
                                )
ANN MARI E VAUGHN,                ) APPEAL DI SMI SSED -  REMANDED 
                                )           
          Appe l l a nt              )

ORDER

Thi s  a ppe a l  c a me  on  t o  be  he a r d upon t he  r e c or d f r om t he

Cha nc e r y Cour t  of  Ha mbl e n Count y,  br i e f s  a nd a r gume nt  of  c ouns e l .

Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  t he  opi ni on t ha t  t hi s

a ppe a l  i s  pr e ma t ur e  f or  l a c k of  a  f i na l  j udgme nt .

 Ac c or di ngl y,  we  di s mi s s  t hi s  a ppe a l .   Cos t s  a r e  t a xe d t o  t he

a ppe l l a nt  a nd t hi s  c a s e  i s  r e ma nde d t o  t he  t r i a l  c our t  f or  t he

c ol l e c t i on t he r e of .

                                PER CURI AM
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